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5(c)  Other  Forms  of  Party  Liability 


Co-Perpetrator  Liability 

In  R.  v.  McMaster,  [1996]  1  S.C.R.  740  at  para.  33,  a  case  involving  a  death 
resulting  from  a  beating,  Lamer  C.J.C.  stated:  “It  is  a  well-established  principle  that 
where  a  trier  of  fact  is  satisfied  that  multiple  accused  acted  in  concert,  there  is  no 
requirement  that  the  trier  of  fact  decide  which  accused  actually  struck  the  fatal  blow.” 
How  would  you  relate  this  principle  to  s.  21(1)  of  the  Code ? 

In  R.  v.  Biniaris,  [2000],  1  S.C.R.  381,  143  C.C.C.  (3d)  1,  2000  SCC  15,  a  case 
involving  a  beating  inflicted  by  two  separately  charged  perpetrators,  the  Crown 
advanced  a  "three-part  theory  of  liability  —  liability  as  a  principal,  liability  as  a  co¬ 
perpetrator  or  liability  as  an  aider  or  abettor.”  (para.  44)  There  was  considerable 
evidence  that  although  the  accused  had  assaulted  the  victim,  the  accused  had  not 
inflicted  the  fatal  blows.  Arbour  J.,  speaking  for  a  Supreme  Court  upholding  a 
conviction  for  second  degree  murder,  appeared  to  endorse  the  three-part  theory,  stating 
that  there  were  "two  alternative  routes  to  a  second  degree  murder  conviction,  neither  of 
which  was  dependent  on  proof  that  the  [accused]  actually  caused  Niven’s  [the  victim’s] 
fatal  injuries.”  (para.  45)  She  stated  further  (para.  47): 

On  the  evidence  adduced  by  the  Crown,  it  was  reasonable  for  the  jury  to  conclude  that 
the  [accused]  and  Stark  had  aided  and  abetted  one  another  in  a  joint  attack  on  Niven.  There  was 
evidence  on  the  basis  of  which  the  jury  could  reasonably  find  that  the  [accused]  was  no  less  a 
“prime  mover”  or  “initial  aggressor”  than  Stark.  *****  It  was  clearly  reasonable  for  the  jury  to 
conclude  that  the  [accused]  had,  though  words  and  actions  which  encouraged  and  assisted  Stark, 
participated  in  an  interrelated  chain  of  events  which  ultimately  led  to  Niven’s  death. 

How  does  “co-perpetrator”  liability  differ,  if  at  all,  from  the  forms  of  liability  created 
by  s.  21(1)? 
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NOTE:  R.  v.  Robinson 

Following  the  decision  in  Director  of  Public  Prosecutions  v.  Beard,  [1920]  A  C. 
479,  the  intoxication  “defence”  was  commonly  understood  to  be  available  only  where 
the  accused  was  so  intoxicated  that  he  was  incapable  of  forming  the  specific  intent  for 
the  offence  charged.  Thus,  if  the  accused  was  capable  of  forming  the  intent  but  did  not, 
he  would  be  found  guilty.  This  view  was  stated  very  clearly  in  MacAskill  v.  The  King 
(1931),  55C.C.C.  81  at  84  (S.C.C.)  per  Duff  J.: 

...  evidence  of  drunkenness  rendering  the  accused  incapable  of  the  state  of  mind  defined 
by  that  subsection  [s.  259(b),  predecessor  of  s.  229(a)(ii)]  may  be  taken  into  account  with  the 
other  facts  of  the  case  for  the  purpose  of  determining  whether  or  not,  in  fact,  the  accused  had  the 
intent  necessary  to  bring  the  case  within  that  subsection;  but ...  the  existence  of  drunkenness  not 
involving  such  incapacity  is  not  a  defence. 

This  position  did  not  sit  easily  with  other  basic  principles  of  criminal  liability,  since 
it  suggested  that  a  person  could  be  found  guilty  even  of  an  offence  of  specific  intent 
despite  not  having  that  intent.  Nor  was  this  position  internally  consistent:  it  was  unclear 
how  evidence  of  intoxication  could  be  taken  into  account  together  with  other  facts  to 
determine  whether  the  accused  had  the  intent  when  evidence  of  intoxication  short  of 
incapacity  to  form  the  intent  was  not  supposed  to  amount  to  a  defence.  The  Ontario 
Court  of  Appeal  attempted  to  resolve  this  contradiction  by  appealing  to  basic  principles, 
but  at  the  cost  of  apparent  inconsistency  with  MacAskill.  In  R.  v.  MacKinlay  (1986),  28 
C.C.C.  (3d)  306,  per  Martin  J.A.,  the  court  held  that  if  the  jury  determined  that  the 
accused  had  the  capacity  to  form  the  intent,  they  should  go  on  to  consider  whether  the 
accused  actually  had  the  required  intent.  If  not,  he  should  be  acquitted.  Other 
appellate  courts  reached  different  conclusions. 

In  R.  v.  Robinson  (1996),  105  C.C.C.  (3d)  97  (S.C.C.),  the  Supreme  Court 
considered  a  constitutional  challenge  to  the  rule  in  MacAskill.  The  accused  was 
charged  with  murder  in  an  apparently  unmotivated  stabbing  that  was  witnessed  by  two 
other  persons.  The  accused  had  been  drinking  before  the  stabbing.  The  central  issue 
at  the  trial  was  whether  the  accused’s  intoxication  reduced  his  offence  from  murder  to 
manslaughter.  After  reviewing  the  history  of  the  intoxication  defence,  Lamer  C.J.C.  (La 
Forest,  Sopinka,  Gonthier,  Cory,  McLachlin,  lacobucci  and  Major  JJ.  concurring)  said: 

It  is  my  opinion  that  the  Beard  rules  incorporated  in  MacAskill  are  inconsistent  with  our 
Charter. 

They  violate  ss.  7  and  11  (d)  because  they  create  a  form  of  constructive  liability  that  was 
outlawed  in  R.  v.  Vaillancourt ,  [1987]  2  S.C.R.  636,  and  its  progeny.  As  Professor  Stuart  notes 
in  Canadian  Criminal  Law,  supra,  at  p.  393: 

Taken  literally  the  second  Beard  rule  may  lead  to  the  startling  result  that  the 

Crown  does  not  have  to  prove  beyond  reasonable  doubt  the  essential  element  of  intent, 

but  merely  that  the  accused  had  the  capacity  to  form  the  intent.  Gold  points  out  that  in 

this  way  Beard  imposes  constructive  liability  in  the  case  of  specific  intent  offences. 
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respect  to  shots  being  fired  from  the  car,  as  well  as  the  threats  that  were  made  by  its  occupants. 
No  complaint  is  made  in  this  respect  to  the  charge.  The  trial  Judge’s  statement  “.  .  .  it  is  very 
hard  to  say  that  that  assault  deemed  to  be  such  under  section  41(2)  of  the  Criminal  Code  is  a 
violent  assault”,  did  not  result  in  any  prejudice  to  the  appellant. 

In  the  result,  I  would  dismiss  the  appeal  with  respect  to  the  convictions  on  counts  1,  2  and 
3  and  would  allow  the  appeal  from  the  conviction  on  count  4,  quash  the  conviction  and  direct 
that  a  verdict  of  acquittal  be  entered  on  count  4. 

It  has  not  been  shown  that  the  sentence  imposed  reflects  any  error  and  the  appeal  from 
sentence  must  also  be  dismissed. 

For  more  recent  discussions  of  the  relationship  between  the  different  self- 
defence  provisions  in  the  Code ,  see  R.  v.  Pintar( 1996),  110  C.C.C.  (3d)  402  (Ont.C.A.); 
R.  v.  Pawliuk  (2001),  151  C.C.C.  (3d)  155  (B.C.  C.A.). 

The  accused  killed  the  victim  by  shooting  him  with  a  rifle.  He  was  charged  with 
second  degree  murder.  The  theory  of  the  Crown  was  that  the  shooting  was  intentional 
and  unjustified;  the  theory  of  the  defence  was  that  the  shooting  was  unintentional  and 
accidental,  or  in  self-defence.  There  was  evidence  that  the  victim  had  previously 
beaten  the  accused’s  son.  The  accused’s  son  and  the  victim  had  planned  a  fight  to 
settle  their  differences.  The  accused,  his  son,  and  a  third  person  had  been  driving 
around,  looking  for  the  victim.  According  to  the  accused’s  testimony,  the  victim’s  car 
was  following  theirs.  Both  cars  stopped.  The  victim  got  out  of  the  car  and  approached 
the  accused  with  a  raised  baseball  bat  in  his  hand.  In  response,  the  accused  tried  to 
push  the  victim  away  with  the  rifle.  The  rifle  discharged  accidentally,  killing  the  victim. 
Given  this  testimony,  which  sections  of  the  Criminal  Code  should  be  left  with  the  jury? 
Of  what  offence  (if  any)  is  the  accused  guilty  if  the  jury  rejects  his  claim  of  self-defence 
but  accepts  his  claim  that  the  rifle  discharged  accidentally?  Of  what  offence  (if  any)  is 
the  accused  guilty  if  the  jury  accepts  his  claim  that  he  was  defending  himself  when  he 
pushed  the  victim  with  he  rifle,  but  rejects  his  claim  that  the  rifle  discharged 
accidentally?  See  R.  v.  Mulligan  (2006),  208  C.C.C.  (3d)  97  (Ont.  C.A.). 
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NOTE:  R.  v.  McIntosh 


In  R.  v.  McIntosh,  [1995]  1  S.C.R.  686,  95  C.C.C.  (3d)  481,  the  accused  was 
charged  with  second  degree  murder.  The  victim,  Hudson,  had  borrowed  some  disc 
jockey  equipment  from  him,  and  the  accused  had  been  having  difficulty  getting  it  back. 
On  the  day  in  question,  the  accused  stated  that  he  confronted  the  victim  with  the  words, 
“Get  my  fucking  amp  because  I  need  it.  Go  suck  your  mother  and  bring  my  fucking 
amp.”  He  stated  that  the  victim  then  attacked  him  with  a  dolly,  and  that  he  stabbed 
Hudson  in  self-defence.  The  trial  judge  (Moldaver  J.,  as  he  then  was)  instructed  the  jury 
that  the  words  “without  having  provoked  the  assault”  should  be  read  into  s.  34(2)  of  the 
Criminal  Code,  so  that  if  the  jury  found  that  the  accused’s  words  provoked  Hudson,  the 
accused  could  not  rely  on  s.  34(2)  but  only  on  s.  35.  The  Supreme  Court  of  Canada,  in 
a  5-4  decision,  disagreed  with  Moldaver  J.  and  held  that  an  accused  who  was  the  initial 
aggressor  could  plead  self-defence  under  s.  34(2)  and  was  not  required  to  rely  on  the 
more  limited  version  of  the  defence  found  in  s.  35  of  the  Criminal  Code. 

Lamer  C.J.,  writing  for  the  majority,  held  that  accused  persons  who  had  been  the 
initial  aggressors  were  not  restricted  to  s.  35.  He  noted  that  s.  34(1)  specifically  provides 
that  it  cannot  be  used  by  a  person  who  provoked  an  assault.  Section  34(2)  contains  no 
such  limitation.  As  a  result,  Lamer  C.J.  held  that  s.  34(2)  should  be  available  to  initial 
aggressors  even  in  face  of  s.  35.  He  reasoned  that  where,  by  the  use  of  clear  and 
unequivocal  language  capable  of  only  one  meaning,  anything  is  enacted  by  the 
legislature,  it  must  be  enforced,  however  harsh  or  absurd  or  contrary  to  common  sense 
the  result  may  be. 

McLachlin  J.,  speaking  for  the  minority,  dissented.  She  was  of  the  view  that 
Lamer  C.J.’s  interpretation  was  illogical,  and  that  the  courts  should  not  quickly  assume 
that  Parliament  intends  to  legislate  illogically.  In  her  view,  “Absent  a  clear  indication  to 
the  contrary,  the  courts  must  impute  a  rational  intent  to  Parliament.”  Taking  into 
consideration  the  self-defence  provisions  as  a  whole,  the  common  law  of  self-defence 
and  earlier  versions  of  the  Criminal  Code  provisions,  McLachlin  J.  held  that  Parliament 
did  not  intend  to  allow  s.  34(2)  to  apply  to  provoked  assaults. 


